IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECOVERCARE, LLC, and
CAVBRI DGE TECHNOLOG ES, | NG,
Plaintiffs, E CIVIL ACTI ON
v, E No. 09-cv-2911
JOHN FAl RWEATHER,

Def endant .

MVEMORANDUM AND ORDER

Joyner, J. Sept enber 1, 2009

This case is now before the Court for resolution of
Def endant’s Motion to Dismiss Plaintiffs’ Conplaint or,
alternatively, for Summary Judgnment. For the reasons that
follow, the notion is DEN ED

Fact ual Backgr ound*

This dispute arises out of an alleged contractual
rel ati onshi p between Defendant John Fai rweather and Plaintiffs
Recover Care and Canbri dge Technol ogies (“Cantech”). Cantech is a
whol | y owned subsi diary of RecoverCare. The parties do not
di spute that RecoverCare is a citizen of Pennsylvania, Canmtech is

a citizen of Maryland, and Defendant is a citizen of New Jersey.

Ynline with a Fed. R Civ. P 12(b)(6) Mdtion to Dismiss, all factua
all egations are viewed in the |ight nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations
omtted).




Def endant worked for Plaintiffs from February 2004 unti |
Cct ober 14, 2008, managing Plaintiffs’ production, manufacturing,
and sales. Plaintiffs assert that over the course of his
enpl oynent, Defendant held the titles of Senior Vice President of
Operations for RecoverCare, Vice President of Operations for the
Eastern Region for RecoverCare, and Senior Vice President-Ceneral
Manager for Cantech. Included as a duty in these positions was
“the responsibility to ensure that all enpl oyees executed an
| nvention and Confidentiality Assignnment Agreenent . . . or an
Enpl oyment Agreenent that assigned inventions to the enployer.”
(Compl . 3.)

In addition to an assignnent of interest in all inventions,
Recover Care’ s Assi gnnment Agreenent contai ned provisions that
prevented the use of any confidential information for five years
after the conclusion of the enploynent rel ationship and that
prevented the solicitation of customers for a period of twelve
months follow ng the term nation of enploynent. The Enpl oynment
Agreenment used by Cantech required the return of all confidential
i nformati on and prohibited conpetition wth the conpany for a
period of three years. Plaintiffs assert that all enployees were
required to sign one or both of these agreenents in order to
conti nue working for Cantech or RecoverCare. Plaintiffs allege
t hat Defendant inforned RecoverCare that he had signed the

Assi gnnent Agreenent and that Defendant inforned Cantech that the



Enpl oynent Agreenent was unnecessary because he had al ready
signed RecoverCare’s Assignnment Agreenent. Plaintiffs relied on
this representation and argue that Defendant is estopped from
contesting the existence of these agreenents.

After Defendant’s resignation on Cctober 14, 2008,
Plaintiffs discovered that he had not executed an Assi gnnent
Agreenment with RecoverCare, and on March 30, 2009, Defendant
clai med that he had not been required, nor had he ever been
asked, to sign any confidentiality or assignnment agreenent.

Def endant also infornmed Plaintiffs that he would be pursuing a
claimfor royalties on many of Cantech’s products that were
devel oped during Defendant’s enpl oynent.

Further, Plaintiffs charge Defendant with breaching the non-
conpete and non-solicitation provisions in the Assignnent
Agreenment. Plaintiffs allege that Defendant has al ready
attenpted to hire away a RecoverCare enployee to forma conpeting
venture, and that Defendant has infornmed Plaintiffs that he wll
continue to solicit Plaintiffs’ enployees and custoners.

Finally, Plaintiffs allege that Defendant continues to
possess sone of Plaintiffs’ property, including “(1) a | aptop
conputer, (2) nobile phone, (3) EZ Pass transponder, (4) American
Express card, and (5) proprietary and confidential information,
docunents, brochures, files and sanple equipnent.” (Conpl. 8.)

Plaintiffs state that they requested that Defendant return said



itens, and that he refused.

In Count |, Plaintiffs request a declaratory judgnment under
t he Pennsyl vani a Decl aratory Judgnment Act to clarify that
Def endant i s bound by the Assignnment Agreenent and Enpl oynent
Agreenent and that he is not entitled to any royalties for
products devel oped during Defendant’s enploynment. Count Il of
Plaintiffs’ Conplaint seeks that Defendant be permanently
enjoined fromsoliciting custoners or enployees in violation of
t he Enpl oynent and Assi gnnment Agreenents and that Defendant be
directed to return all of Plaintiffs’ property in his possession,
and seeks damages for Defendant’s breach of contract. The third
and final count of the Conplaint |evies a charge of Conversion
agai nst Defendant and seeks the return of all of Plaintiffs’
property as well as danmages for the conversion.

In his Mdtion to Dismss, Defendant asserts that this court
| acks subject matter jurisdiction due to an insufficient anpunt
in controversy. Defendant al so argues that even if this Court
does have jurisdiction over the matter, that the case should be
di sm ssed because Plaintiffs fail to allege the existence of any
valid contract, and, therefore, they have not stated a claimon
which relief can be granted. Alternatively, Defendant noves for
Summary Judgnent and i ntroduces docunents to show that Defendant
was never an enployee of either Plaintiff and, therefore, there

IS no genuine issue of material fact that needs to be resol ved as



all of Plaintiffs' clains rest on Defendant’s status as an
enpl oyee.
St andard

A 12(b)(1) Mtion to Dismss

Fed. R Cv. P. 12(b)(1) allows a court to dism ss a case
for lack of subject matter jurisdiction. 28 U S.C. 8§ 1332(a)(1)
grants the federal district courts original jurisdiction in civil
actions between citizens of different states in which the anmount
in controversy exceeds $75,000. The burden of establishing the
exi stence of subject matter jurisdiction falls on the party

asserting jurisdiction. Boyer v. Snap-On Tools Corp., 913 F. 2d

108, 111 (3d Cir. 1990). For purposes of the anmount in
controversy, clainms of one plaintiff against one defendant can be
aggregated to reach the m ni mrum anount in controversy

requi renent. Suber v. Chrysler Corp., 104 F.3d 578, 588 (3d G

1997). In addition, when nultiple plaintiffs have a “comon and
undi vided interest,” they may join together in asserting their
claims so long as the rights are held “in group status.”

Hayfield v. Hone Depot U.S. A, Inc., 168 F. Supp. 2d 436, 449

(E.D. Pa. 2001).

B. 12(b)(6) Mdtion to Dismss

Under Fed. R Cv. P. 12(b)(6), a conplaint should be
dismssed if the plaintiff has failed to “state a claimon which

relief can be granted.” |In evaluating a notion to dismss, the



court nust take all well-pleaded factual allegations as true, but
it is not required to blindly accept “a | egal conclusion couched

as a factual allegation.” Papasan v. Allain, 478 U S. 265, 283,

286 (1986). Although a plaintiff is not required to plead
detailed factual allegations, the conplaint nust include enough
facts to “raise a right to relief above the specul ative level.”

Bel| Atl. Corp. v. Twonmbly, 550 U.S. 544, 555 (2007).

C. 12(d) Mtion to Dism ss and Summary Judgnent

Under Fed. R Cv. P. 12(d), when a party presents natters
out side of the pleadings along with a notion to dismss, the
filing is treated as a notion for summary judgnent and gover ned
by Fed. R GCv. P. 56. “The judgnment sought shoul d be rendered
if the pleadings, the discovery and disclosure materials on file,
and any affidavits show that there is no genuine issue as to any
material fact and that the novant is entitled to judgnent as a
matter of law.” Fed. R Cv. P. 56(c). In making a sunmary
judgnent determ nation, all inferences nust be viewed in the

light nost favorable to the non-noving party. Matsushita El ec.

| ndus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). In

order to survive a notion for summary judgnment, the non-noving

party cannot rely solely on the unsupported allegations found in

the pleadings. Celotex Corp. v. Catrett, 477 U S. 317, 324
(1986). Instead, the non-noving party nust raise nore than “sone

met aphysi cal doubt” as to a material fact. Matsushita, 475 U. S.




at 586. In making a decision as to whether there is a “genuine”
i ssue of fact, the court nust determ ne “whether a fair-mnded
jury could return a verdict for the plaintiff on the evidence

presented.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252

(1986) .

Di scussi on

A 12(b)(1) Mtion to Dismss

When determ ni ng whet her the amobunt in controversy exceeds
$75,000, the plaintiff’'s good-faith claimcontrols unless it is
clear “to a legal certainty” that the plaintiff will not be able

to recover the clained anbunt. St. Paul Mercury I ndem Co. V.

Red Cab Co., 303 U. S. 283, 288-89 (1938). In cases where the

plaintiff is seeking equitable relief, the amount in controversy
is determned by |ooking to the value of the property right that

is allegedly being injured. Schering Corp. v. Sun Ray Drug Co.,

320 F.2d 72, 75 (3d Cr. 1963); John B. Kelly, Inc. v. Lehigh

Navi gation Coal Co., 151 F.2d 743, 746 (3d Gir. 1945).

I mportantly, it is not the value of the alleged |oss to that
property right that is the neasure of the anobunt in controversy,
but the full value of the inpinged property right. Schering
Corp., 320 F.2d at 75. In nmaking a determnation as to the worth
of the property right, all valuations nust be nade fromthe

plaintiff’s viewpoint. Pierson v. Source Perrier, S.A, 848 F

Supp. 1186, 1189 (E.D. Pa. 1994).



Additionally, in pleading unliquidated damages, a plaintiff
shall not nmake “any allegation as to the specific dollar anount
cl ai med, but such pleadings shall contain allegations sufficient
to establish the jurisdiction of the court.” Local R GCv. P
5.1.1. To be sufficient to provide this Court with jurisdiction,
t he clai mnust be based on an anount that reasonably could be

awarded by a jury. Werwi nski v. Ford Mtor Co., 286 F.3d 661,

667 (3d Cir. 2002).

Plaintiffs’ Conplaint adequately establishes that this Court
has jurisdiction due to the diversity of the parties. The
parties do not dispute that there is conplete diversity of
citizenship in this case, as RecoverCare is a Pennsyl vani a
citizen, Cantech is a Maryland citizen, and Defendant is a New
Jersey citizen. The disagreenent arises in regard to whether
Plaintiffs neet the m ninmumthreshold of $75,000 in controversy.
As an initial matter, Plaintiffs have a comon and undi vi ded
interest in this litigation as Defendant worked for both
conpani es, and Cantech is a wholly owned subsi diary of
RecoverCare. As such, RecoverCare and Cantech have a group
interest in the alleged contract as well as the allegedly
converted property. In exam ning the anmount in controversy,
therefore, Plaintiffs need not each establish separate cl ains
val ued in excess of $75,000 in order to support jurisdiction. So

long as Plaintiffs’ Conplaint is found to allege sufficient



damages, jurisdiction wll be proper for both.

Plaintiffs allege several contractual violations and seek a
nunber of renedies for these breaches. First, Plaintiffs seek
nmoney damages for breach of contract. At this point, actual
damages that were suffered fromany breach appear to be quite
smal |, as Defendant has not yet successfully solicited any
custoners or enployees fromPlaintiffs. This claim therefore,
will likely not contribute substantially toward the anount in
controversy. Plaintiffs also seek damages for the conversion of
their property. Included in the converted property are several
di screte physical itens as well as “proprietary and confidenti al
i nformati on, docunents, brochures, files and sanple equipnent.”
(Compl. 8.) Although the conbined val ue of a | aptop conputer
nmobi | e phone, EZ Pass transponder, and Anerican Express card
certainly is not $75,000, it is nore difficult to assign a dollar
anmount to the value of the proprietary and confidenti al
information. G ven, however, that Plaintiffs annual revenues
are approximately $90 mllion, a jury reasonably coul d decide
that this information is worth a substantial anount.

Plaintiffs al so seek a declaratory judgnent and an
injunction to make clear that Defendant is not owed any royalties
and to enforce the non-conpete and non-solicitation clauses of
the contract. Again, the value of these clainms is difficult to

pi n down, and cannot readily be assigned a dollar anount.



Al t hough Plaintiffs attenpt to val ue the declaratory judgnent at
over $459, 000 by pointing to Defendant’s clains, this value is
not controlling as it represents the value of the declaratory
judgnent to the Defendant and not to Plaintiffs. As noted above,
all valuations nust be nade fromPlaintiff’s viewoint when
assessing the anmount in controversy. Again, however, it is
difficult to determ ne the value of a declaration that Plaintiffs
do not owe Defendant noney for any potential royalties claim
VWat is clear, however, is that Plaintiffs’ interests in the
enforcenment of the contract are substantial. Plaintiffs allege
t hat Def endant possesses confidential and proprietary information
about Plaintiffs, and that he occupi ed positions of trust and
confidence wthin both conpanies. By performng the work that he
di d, Defendant woul d have a strong conpetitive advantage in the
rel evant market, and could seriously harmPlaintiffs. Gven the
nature of the parties’ relationship and the nature of Plaintiffs’
all egations, Plaintiffs’ property rights in the contract could
well be worth far nore than $75, 000.

Because it is not clear to a legal certainty that the anount
in controversy is bel ow $75,000, Plaintiffs’ good-faith
all egation as to the anmount in controversy nust control.
Plaintiffs have all eged that the anmount in controversy is over
$75, 000, and have presented sufficient facts to make such a claim

pl ausible. This is sufficient to provide this Court with

10



jurisdiction over the case.

B. 12(b)(6) Mdtion to Dismss

Plaintiffs have properly stated a claimon which relief can
be granted in each count of their Conplaint, and have nmade
sufficient factual allegations to allow all three counts to
survive a notion to dism ss.

Count |

A plaintiff may seek a declaratory judgnment to clarify the
relationship between the parties to a contract. Under
Pennsyl vani a’ s Decl aratory Judgnent Act, 42 Pa. C.S. A 8 7531 et
seq., a party can seek a declaration of his rights under a
contract, and can do so either before or after a breach of the
contract occurs. 1d. 88 7533-34. Further, “a declaratory
j udgnent proceeding is a proper formof action in which to
determine the validity of a restrictive covenant of enploynent.”

Geisinger dinic v. D Cucio, 606 A 2d 509, 519 (Pa. Super. C

1992). A declaratory judgnent action is not proper, however, if
the plaintiff has not established that “an actual controversy

exists, is immnent or inevitable.” Pa. Tpk. Conmin v. Hafer,

597 A.2d 754, 756 (Pa. Commw. Ct. 1991).

Plaintiffs have stated a claimon which relief can be
granted with their request for a declaratory judgnent.
Plaintiffs have identified an all eged contractual agreenent and a

di spute over said agreenent. (Conpl. 3-5.) In addition,

11



Plaintiffs note that Defendant has nade clear that he does not
consi der hinself bound by the agreenent and that he plans, and
has al ready begun, to pursue a course of action at odds with the
all eged agreenent. (l1d. at 6, 9-10.) This is enough to
establish that the dispute is not purely hypothetical, and,
therefore, to state a claimon which relief can be granted
pursuant to Pennsylvania's Declaratory Judgnent Act.
Count ||

To state a claimfor breach of contract, the plaintiff nust
denonstrate the existence of a contract, a breach of that
contract, and danmages resulting fromthe alleged breach. Glko

v. Harleysville Pennland Ins. Co., 71 Pa. D. & C 4th 236, 253

(Pa. C. P. Lackawanna County 2005). An enforceable contract
requi res a mutual agreenent between the parties, the exchange of
consideration, and that the agreenent’s terns are delineated with

a sufficient degree of clarity. Wavertown Transp. Leasing, Inc.

v. Mdran, 834 A 2d 1169, 1172 (Pa. Super. Ct. 2003). If the
parties agree to all material ternms and only have a formalization
remai ning, a binding contract is forned; the focus is on the
nmut ual agreenent and an intent to be bound by the agreenent.

Field v. Golden Triangle Broad., Inc., 305 A 2d 689, 693-94 (Pa.

1973); Jenkins v. County of Schuylkill, 658 A 2d 380, 383 (Pa.

Super. C. 1995).

Even if the plaintiff cannot establish the existence of a

12



valid contract, the claimis not defeated if the el enments of
prom ssory estoppel are nmet. Such a claimrequires that the
prom sor’s act, representation, adm ssion, or silence be
reasonably expected to induce reliance, that this statenent
actual ly does induce detrinental reliance on the part of the
prom see, and that justice requires that the prom se be enforced.

Crouse v. Cyclops Industries, 745 A 2d 606, 610 (Pa. 2000). The

i nduci ng statenent or om ssion nust be nmade either with the
intent to induce reliance or with cul pable negligence. 1In re

Tallarico's Estate, 228 A 2d 736, 741 (Pa. 1967). Inportantly,

the reliance nmust be due to the conduct of the prom sor, and
cannot be the result of the judgnent or interpretation of the

prom see. Liberty Prop. Trust v. Day-Tiners, Inc., 815 A 2d

1045, 1050 (Pa. Super. C. 2003).

Plaintiffs have successfully stated a claimon which relief
can be granted for breach of contract. First, Plaintiffs have
sufficiently stated facts that would give rise to a prom ssory
estoppel claim (Conmpl. 3-4.) Second, Plaintiffs have all eged
both that Defendant failed to return several itens of property,
as required by the agreenent, and that Defendant has engaged in a
course of conduct that violates the contract. (ld. at 6-7, 9.)
Finally, Plaintiffs have clainmed that these violations caused,
and will continue to cause, damage in various ways. (ld. at 10.)

This conpletes the prima facie case for a breach of contract

13



action, and allows the count to survive a notion to dism ss.
Count 111

Finally, a claimfor conversion requires that the plaintiff
prove that he has a possessory right to the chattel, that the
def endant engaged in intentional, wongful conduct resulting in
t he exercise of dom nion and control over the chattel by the
defendant, and that the defendant’s conduct led to such a serious
deprivation of the plaintiff’s possessory rights that it warrants
t he paynent of the full value of the chattel as damages.

Spickler v. Lonbardo, 3 Pa. D. & C. 3d 591, 600-02 (Pa. C. P

Sonerset County 1977). |In effect, an action for conversion seeks
to produce a forced sale of the chattel fromthe plaintiff to the

defendant. See McMiunn v. Upperman, 83 Pa. D. & C 4th 103, 116

(Pa. C.P. Lawence County 2006).

Count |11 also contains a claimon which relief can be
granted. Plaintiffs have identified several specific itens of
their property that they clai mDefendant has in his possession.
(Id. at 8.) Plaintiffs also allege that Defendant has
intentionally and wongfully retained possession of this
property, even followng a demand for its return. (Conpl. 10.)
This is sufficient to allow Count 11l to survive a notion to
di sm ss.

C. 12(d) Mdtion to Dism ss and Summary Judgnent

Plaintiffs’ Conplaint in conjunction with their supporting

14



docunents denonstrate that genuine issues of material fact remain
in this case, and, therefore, Summary Judgnent woul d be i nproper
at this stage. Defendant introduces additional evidence in order
to establish that he was not an enployee for either Plaintiff,
and that, therefore, all clains that were based on his status as
an enpl oyee should be dism ssed. As Plaintiffs note, however,
“whet her he was an i ndependent contractor or an enpl oyee for tax
purposes is irrelevant to Plaintiffs’ clains.” (Resp. in Opp'n
to Def.’s Mot. to Dismiss 18.) Plaintiffs’ clainms center on an
al | eged contractual agreenent and not on any inherent status that
ari ses froman enpl oyer-enpl oyee rel ati onship. Although
Plaintiffs Conplaint does state that all enpl oyees were required
to sign either the Enploynent Agreenent or the Assignnent
Agreenent, it does not claimthat those classified as enpl oyees
were the only individuals required to sign such an agreenent, nor
does Plaintiffs’ Conplaint appear to use the term “enpl oyee” in
as narrow a sense as used by Defendant in his Mdtion to D sm ss.
Further, Plaintiffs have introduced Certifications and an
Affidavit to bolster the assertions made in their Conplaint,

t hereby providing sufficient evidence for a fair-mnded jury to
return a verdict for Plaintiffs. Gven the current state of the
pl eadi ngs and additional evidence introduced by the parties,
there certainly remain genuine i ssues of material fact that nust

be determined in regards to the existence of a contract, as well

15



as the terns of any agreenent. Summary Judgnent, therefore, is
i nappropriate at this stage.

Concl usi on

For the reasons set forth above, Defendant’s Mdtion to
Dismss the Conplaint, or, alternatively, for Sunmary Judgnment is

DENI ED. An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECOVERCARE, LLC, and
CAMVBRI DGE TECHNOLOG ES, | NC.,
Plaintiffs, E CIVIL ACTI ON
v, E No. 09-cv-2911
JOHN FAl RWEATHER,

Def endant .

ORDER
AND NOW this 1st day of Septenber, 2009, upon
consi deration of Defendant's Mdtion to Dismss, or alternatively
for Summary Judgment (Doc. No. 7), and responses thereto, for the
reasons set forth in the attached Menorandum it is hereby

ORDERED that the Mtion i s DEN ED.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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